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Subpart A—Introduction and
Definitions

§223.1 Authority, purpose, and scope.

(a) Authority. The Board of Governors
of the Federal Reserve System (Board)
has issued this part (Regulation W)
under the authority of sections 23A(f)
and 23B(e) of the Federal Reserve Act
(12 U.S.C. 371c(f), 371c-1(e)).

(b) Purpose. Sections 23A and 23B of
the Federal Reserve Act (12 U.S.C. 371c,
371c-1) establish certain quantitative
limits and other prudential require-
ments for loans, purchases of assets,
and certain other transactions between
a member bank and its affiliates. This
regulation implements sections 23A
and 23B by defining terms used in the
statute, explaining the statute’s re-
quirements, and exempting certain
transactions.

(c) Scope. Sections 23A and 23B and
this regulation apply by their terms to
“member banks”—that is, any national
bank, State bank, trust company, or
other institution that is a member of
the Federal Reserve System. In addi-
tion, the Federal Deposit Insurance
Act (12 U.S.C. 1828(j)) applies sections
23A and 23B to insured State non-
member banks in the same manner and
to the same extent as if they were
member banks. The Home Owners’
Loan Act (12 U.S.C. 1468(a)) also applies
sections 23A and 23B to insured savings
associations in the same manner and to
the same extent as if they were mem-
ber banks (and imposes two additional
restrictions).

§223.2 What is an “affiliate” for pur-
poses of sections 23A and 23B and
this part?

(a) For purposes of this part and ex-
cept as provided in paragraphs (b) and
(c) of this section, “affiliate” with re-
spect to a member bank means:

(1) Parent companies. Any company
that controls the member bank;

(2) Companies under common control by
a parent company. Any company, in-
cluding any subsidiary of the member
bank, that is controlled by a company
that controls the member bank;

(3) Companies under other common con-
trol. Any company, including any sub-
sidiary of the member bank, that is
controlled, directly or indirectly, by
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trust or otherwise, by or for the benefit
of shareholders who beneficially or oth-
erwise control, directly or indirectly,
by trust or otherwise, the member
bank or any company that controls the
member bank;

(4) Companies with interlocking direc-
torates. Any company in which a major-
ity of its directors, trustees, or general
partners (or individuals exercising
similar functions) constitute a major-
ity of the persons holding any such of-
fice with the member bank or any com-
pany that controls the member bank;

(5) Sponsored and advised companies.
Any company, including a real estate
investment trust, that is sponsored and
advised on a contractual basis by the
member bank or an affiliate of the
member bank;

(6) Investment companies. (i) Any in-
vestment company for which the mem-
ber bank or any affiliate of the member
bank serves as an investment adviser,
as defined in section 2(a)(20) of the In-
vestment Company Act of 1940 (15
U.S.C. 80a—2(a)(20)); and

(ii) Any other investment fund for
which the member bank or any affil-
iate of the member bank serves as an
investment advisor, if the member
bank and its affiliates own or control
in the aggregate more than 5 percent of
any class of voting securities or of the
equity capital of the fund;

() Depository institution subsidiaries.
A depository institution that is a sub-
sidiary of the member bank;

(8) Financial subsidiaries. A financial
subsidiary of the member bank;

(9) Companies held under merchant
banking or insurance company investment
authority—({1) In general. Any company
in which a holding company of the
member bank owns or controls, di-
rectly or indirectly, or acting through
one or more other persons, 15 percent
or more of the equity capital pursuant
to section 4(k)(4)(H) or (I) of the Bank
Holding Company Act (12 U.S.C.
1843(k)(4)(H) or (I)).

(i1) General exemption. A company will
not be an affiliate under paragraph
(a)(9)(1) of this section if the holding
company presents information to the
Board that demonstrates, to the
Board’s satisfaction, that the holding
company does not control the com-
pany.
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(iii) Specific eremptions. A company
also will not be an affiliate under para-
graph (a)(9)(i) of this section if:

(A) No director, officer, or employee
of the holding company serves as a di-
rector, trustee, or general partner (or
individual exercising similar functions)
of the company;

(B) A person that is not affiliated or
associated with the holding company
owns or controls a greater percentage
of the equity capital of the company
than is owned or controlled by the
holding company, and no more than
one officer or employee of the holding
company serves as a director or trustee
(or individual exercising similar func-
tions) of the company; or

(C) A person that is not affiliated or
associated with the holding company
owns or controls more than 50 percent
of the voting shares of the company,
and officers and employees of the hold-
ing company do not constitute a ma-
jority of the directors or trustees (or
individuals exercising similar func-
tions) of the company.

(iv) Application of rule to private equity
funds. A holding company will not be
deemed to own or control the equity
capital of a company for purposes of
paragraph (a)(9)(i) of this section solely
by virtue of an investment made by the
holding company in a private equity
fund (as defined in the merchant bank-
ing subpart of the Board’s Regulation
Y (12 CFR 225.173(a))) that owns or con-
trols the equity capital of the company
unless the holding company controls
the private equity fund under 12 CFR
225.173(d)(4).

(v) Definition. For purposes of this
paragraph (a)(9), “holding company”
with respect to a member bank means
a company that controls the member
bank, or a company that is controlled
by shareholders that control the mem-
ber bank, and all subsidiaries of the
company (including any depository in-
stitution that is a subsidiary of the
company).

(10) Partnerships associated with the
member bank or an affiliate. Any part-
nership for which the member bank or
any affiliate of the member bank
serves as a general partner or for which
the member bank or any affiliate of the
member bank causes any director, offi-
cer, or employee of the member bank
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or affiliate to serve as a general part-
ner;

(11) Subsidiaries of affiliates. Any sub-
sidiary of a company described in para-
graphs (a)(1) through (10) of this sec-
tion; and

(12) Other companies. Any company
that the Board determines by regula-
tion or order, or that the appropriate
Federal banking agency for the mem-
ber bank determines by order, to have
a relationship with the member bank,
or any affiliate of the member bank,
such that covered transactions by the
member bank with that company may
be affected by the relationship to the
detriment of the member bank.

(b) “Affiliate” with respect to a mem-
ber bank does not include:

(1) Subsidiaries. Any company that is
a subsidiary of the member bank, un-
less the company is:

(i) A depository institution;

(ii) A financial subsidiary;

(iii) Directly controlled by:

(A) One or more affiliates (other than
depository institution affiliates) of the
member bank; or

(B) A shareholder that controls the
member bank or a group of share-
holders that together control the mem-
ber bank;

(iv) An employee stock option plan,
trust, or similar organization that ex-
ists for the benefit of the shareholders,
partners, members, or employees of the
member bank or any of its affiliates; or

(v) Any other company determined to
be an affiliate under paragraph (a)(12)
of this section;

(2) Bank premises. Any company en-
gaged solely in holding the premises of
the member bank;

(3) Safe deposit. Any company en-
gaged solely in conducting a safe de-
posit business;

(4) Government securities. Any com-
pany engaged solely in holding obliga-
tions of the United States or its agen-
cies or obligations fully guaranteed by
the United States or its agencies as to
principal and interest; and

(5) Companies held DPC. Any company
where control results from the exercise
of rights arising out of a bona fide debt
previously contracted. This exclusion
from the definition of “affiliate” applies
only for the period of time specifically
authorized under applicable State or
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Federal law or regulation or, in the ab-
sence of such law or regulation, for a
period of two years from the date of
the exercise of such rights. The Board
may authorize, upon application and
for good cause shown, extensions of
time for not more than one year at a
time, but such extensions in the aggre-
gate will not exceed three years.

(c) For purposes of subpart F (imple-
menting section 23B), “affiliate” with
respect to a member bank also does not
include any depository institution.

§223.3 What are the meanings of the
other terms used in sections 23A
and 23B and this part?

For purposes of this part:

(a) Aggregate amount of covered trans-
actions means the amount of the cov-
ered transaction about to be engaged in
added to the current amount of all out-
standing covered transactions.

(b) Appropriate Federal banking agency
with respect to a member bank or
other depository institution has the
same meaning as in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813).

(¢c) “Bank holding company” has the
same meaning as in 12 CFR 225.2.

(d) “Capital stock and surplus” means
the sum of:

(1) A member bank’s tier 1 and tier 2
capital under the risk-based capital
guidelines of the appropriate Federal
banking agency, based on the member
bank’s most recent consolidated Re-
port of Condition and Income filed
under 12 U.S.C. 1817(a)(3);

(2) The balance of a member bank’s
allowance for loan and lease losses not
included in its tier 2 capital under the
risk-based capital guidelines of the ap-
propriate Federal banking agency,
based on the member bank’s most re-
cent consolidated Report of Condition
and Income filed under 12 TU.S.C.
1817(a)(3); and

(3) The amount of any investment by
a member bank in a financial sub-
sidiary that counts as a covered trans-
action and is required to be deducted
from the member bank’s capital for
regulatory capital purposes.

(e) Carrying value with respect to a
security means (unless otherwise pro-
vided) the value of the security on the
financial statements of the member
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bank, determined in accordance with
GAAP.

(f) Company means a corporation,
partnership, limited liability company,
business trust, association, or similar
organization and, unless specifically
excluded, includes a member bank and
a depository institution.

(g) Control—(1) In general. “Control” by
a company or shareholder over another
company means that:

(i) The company or shareholder, di-
rectly or indirectly, or acting through
one or more other persons, owns, con-
trols, or has power to vote 25 percent or
more of any class of voting securities
of the other company;

(ii) The company or shareholder con-
trols in any manner the election of a
majority of the directors, trustees, or
general partners (or individuals exer-
cising similar functions) of the other
company; or

(iii) The Board determines, after no-
tice and opportunity for hearing, that
the company or shareholder, directly
or indirectly, exercises a controlling
influence over the management or poli-
cies of the other company.

(2) Ownership or control of shares as fi-
duciary. Notwithstanding any other
provision of this regulation, no com-
pany will be deemed to control another
company by virtue of its ownership or
control of shares in a fiduciary capac-
ity, except as provided in paragraph
(a)(3) of §223.2 or if the company own-
ing or controlling the shares is a busi-
ness trust.

(3) Ownership or control of securities by
subsidiary. A company controls securi-
ties, assets, or other ownership inter-
ests owned or controlled, directly or in-
directly, by any subsidiary (including a
subsidiary depository institution) of
the company.

(4) Ownership or control of convertible
instruments. A company or shareholder
that owns or controls instruments (in-
cluding options or warrants) that are
convertible or exercisable, at the op-
tion of the holder or owner, into securi-
ties, controls the securities, unless the
company or shareholder presents infor-
mation to the Board that dem-
onstrates, to the Board’s satisfaction,
that the company or shareholder
should not be deemed to control the se-
curities.
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(5) Owmnership or control of monvoting
securities. A company or shareholder
that owns or controls 25 percent or
more of the equity capital of another
company controls the other company,
unless the company or shareholder pre-
sents information to the Board that
demonstrates, to the Board’s satisfac-
tion, that the company or shareholder
does not control the other company.

(h) Covered transaction with respect to
an affiliate means:

(1) An extension of credit to the affil-
iate;

(2) A purchase of, or an investment
in, a security issued by the affiliate;

(3) A purchase of an asset from the
affiliate, including an asset subject to
recourse or an agreement to repur-
chase, except such purchases of real
and personal property as may be spe-
cifically exempted by the Board by
order or regulation;

(4) The acceptance of a security
issued by the affiliate as collateral for
an extension of credit to any person or
company; and

(6) The issuance of a guarantee, ac-
ceptance, or letter of credit, including
an endorsement or standby letter of
credit, on behalf of the affiliate, a con-
firmation of a letter of credit issued by
the affiliate, and a cross-affiliate net-
ting arrangement.

(i) Credit transaction with an affiliate
means:

(1) An extension of credit to the affil-
iate;

(2) An issuance of a guarantee, ac-
ceptance, or letter of credit, including
an endorsement or standby letter of
credit, on behalf of the affiliate and a
confirmation of a letter of credit issued
by the affiliate; and

(3) A cross-affiliate netting arrange-
ment.

(j) Cross-affiliate mnetting arrangement
means an arrangement among a mem-
ber bank, one or more affiliates of the
member bank, and one or more non-
affiliates of the member bank in which:

(1) A nonaffiliate is permitted to de-
duct any obligations of an affiliate of
the member bank to the nonaffiliate
when settling the nonaffiliate’s obliga-
tions to the member bank; or

(2) The member bank is permitted or
required to add any obligations of its
affiliate to a nonaffiliate when deter-
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mining the member bank’s obligations
to the nonaffiliate.

(k) “Depository institution” means, un-
less otherwise noted, an insured deposi-
tory institution (as defined in section 3
of the Federal Deposit Insurance Act
(12 U.S.C. 1813)), but does not include
any branch of a foreign bank. For pur-
poses of this definition, an operating
subsidiary of a depository institution
is treated as part of the depository in-
stitution.

(1) “Derivative transaction” means any
derivative contract listed in sections
III.E.1.a. through d. of appendix A to 12
CFR part 225 and any similar deriva-
tive contract, including a credit deriv-
ative contract.

(m) “Eligible affiliated mutual fund se-
curities” has the meaning specified in
paragraph (c)(2) of §223.24.

(n) “Equity capital” means:

(1) With respect to a corporation, pre-
ferred stock, common stock, capital
surplus, retained earnings, and accu-
mulated other comprehensive income,
less treasury stock, plus any other ac-
count that constitutes equity of the
corporation; and

(2) With respect to a partnership,
limited liability company, or other
company, equity accounts similar to
those described in paragraph (n)(1) of
this section.

(0) “Extension of credit” to an affiliate
means the making or renewal of a loan,
the granting of a line of credit, or the
extending of credit in any manner
whatsoever, including on an intraday
basis, to an affiliate. An extension of
credit to an affiliate includes, without
limitation:

(1) An advance to an affiliate by
means of an overdraft, cash item, or
otherwise;

(2) A sale of Federal funds to an affil-
iate;

(3) A lease that is the functional
equivalent of an extension of credit to
an affiliate;

(4) An acquisition by purchase, dis-
count, exchange, or otherwise of a note
or other obligation, including commer-
cial paper or other debt securities, of
an affiliate;

(5) Any increase in the amount of, ex-
tension of the maturity of, or adjust-
ment to the interest rate term or other
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material term of, an extension of credit
to an affiliate; and

(6) Any other similar transaction as a
result of which an affiliate becomes ob-
ligated to pay money (or its equiva-
lent).

(p) “Financial subsidiary”

(1) In general. Except as provided in
paragraph (p)(2) of this section, the
term “financial subsidiary” means any
subsidiary of a member bank that:

(i) Engages, directly or indirectly, in
any activity that national banks are
not permitted to engage in directly or
that is conducted under terms and con-
ditions that differ from those that gov-
ern the conduct of such activity by na-
tional banks; and

(ii) Is not a subsidiary that a na-
tional bank is specifically authorized
to own or control by the express terms
of a Federal statute (other than 12
U.S.C. 24a), and not by implication or
interpretation.

(2) Ezxceptions. “Financial subsidiary”
does not include:

(i) A subsidiary of a member bank
that is considered a financial sub-
sidiary under paragraph (p)(1) of this
section solely because the subsidiary
engages in the sale of insurance as
agent or broker in a manner that is not
permitted for national banks; and

(ii) A subsidiary of a State bank
(other than a subsidiary described in
section 46(a) of the Federal Deposit In-
surance Act (12 U.S.C. 1831w(a))) that is
considered a financial subsidiary under
paragraph (p)(1) of this section solely
because the subsidiary engages in one
or more of the following activities:

(A) An activity that the State bank
may engage in directly under applica-
ble Federal and State law and that is
conducted under the same terms and
conditions that govern the conduct of
the activity by the State bank; and

(B) An activity that the subsidiary
was authorized by applicable Federal
and State law to engage in prior to De-
cember 12, 2002, and that was lawfully
engaged in by the subsidiary on that
date.

(38) Subsidiaries of financial subsidi-
aries. If a company is a financial sub-
sidiary under paragraphs (p)(1) and
(p)(2) of this section, any subsidiary of
such a company is also a financial sub-
sidiary.

§223.3

(@) “Foreign bank” and an “agency,”
“branch,” or “commercial lending com-
pany” of a foreign bank have the same
meanings as in section 1(b) of the
International Banking Act of 1978 (12
U.S.C. 3101).

(r) “GAAP” means U.S. generally ac-
cepted accounting principles.

(s) “General purpose credit card” has
the meaning specified in paragraph
(c)(4)(ii) of §223.16.

(t) In contemplation. A transaction be-
tween a member bank and a nonaffil-
iate is presumed to be “in contempla-
tion” of the nonaffiliate becoming an
affiliate of the member bank if the
member bank enters into the trans-
action with the nonaffiliate after the
execution of, or commencement of ne-
gotiations designed to result in, an
agreement under the terms of which
the nonaffiliate would become an affil-
iate.

(n) “Intraday extension of credit” has
the meaning specified in paragraph
(1)(2) of §223.42.

(v) “Low-quality asset” means:

(1) An asset (including a security)
classified as “substandard,” “doubtful,”
or “loss,” or treated as “special men-
tion” or “other transfer risk problems,”
either in the most recent report of ex-
amination or inspection of an affiliate
prepared by either a Federal or State
supervisory agency or in any internal
classification system used by the mem-
ber bank or the affiliate (including an
asset that receives a rating that is sub-
stantially equivalent to “classified” or
“special mention” in the internal sys-
tem of the member bank or affiliate);

(2) An asset in a nonaccrual status;

(3) An asset on which principal or in-
terest payments are more than thirty
days past due;

(4) An asset whose terms have been
renegotiated or compromised due to
the deteriorating financial condition of
the obligor; and

(5) An asset acquired through fore-
closure, repossession, or otherwise in
satisfaction of a debt previously con-
tracted, if the asset has not yet been
reviewed in an examination or inspec-
tion.

(w) “Member bank” means any na-
tional bank, State bank, banking asso-
ciation, or trust company that is a
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member of the Federal Reserve Sys-
tem. For purposes of this definition, an
operating subsidiary of a member bank
is treated as part of the member bank.

(x) “Municipal securities” has the same
meaning as in section 3(a)(29) of the Se-
curities Exchange Act of 1934 (17 U.S.C.
78c(a)(29)).

(y) “Nonaffiliate” with respect to a
member bank means any person that is
not an affiliate of the member bank.

(z) “Obligations of, or fully guaranteed
as to principal and interest by, the United
States or its agencies” includes those ob-
ligations listed in 12 CFR 201.108(b) and
any additional obligations as deter-
mined by the Board. The term does not
include Federal Housing Administra-
tion or Veterans Administration loans.

(aa) “Operating subsidiary” with re-
spect to a member bank or other depos-
itory institution means any subsidiary
of the member bank or depository in-
stitution other than a subsidiary de-
scribed in paragraphs (b)(1)(i) through
(v) of §223.2.

(bb) “Person” means an individual,
company, trust, joint venture, pool,
syndicate, sole proprietorship, unincor-
porated organization, or any other
form of entity.

(ce) “Principal underwriter” has the
meaning specified in paragraph (c)(1) of
§223.53.

(dd) “Purchase of an asset” by a mem-
ber bank from an affiliate means the
acquisition by a member bank of an
asset from an affiliate in exchange for
cash or any other consideration, in-
cluding an assumption of liabilities.
The merger of an affiliate into a mem-
ber bank is a purchase of assets by the
member bank from an affiliate if the
member bank assumes any liabilities
of the affiliate or pays any other form
of consideration in the transaction.

(ee) Riskless principal. A company is
“acting exclusively as a riskless principal”
if, after receiving an order to buy (or
sell) a security from a customer, the
company purchases (or sells) the secu-
rity in the secondary market for its
own account to offset a contempora-
neous sale to (or purchase from) the
customer.

(ff) “Securities” means stocks, bonds,
debentures, notes, or similar obliga-
tions (including commercial paper).
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(gg) “Securities affiliate” with respect
to a member bank means:

(1) An affiliate of the member bank
that is registered with the Securities
and Exchange Commission as a broker
or dealer; or

(2) Any other securities broker or
dealer affiliate of a member bank that
is approved by the Board.

(hh) “State bank” has the same mean-
ing as in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813).

(i1) “Subsidiary” with respect to a
specified company means a company
that is controlled by the specified com-
pany.

(ji) “Voting securities” has the same
meaning as in 12 CFR 225.2.

(kk) “Well capitaliced” has the same
meaning as in 12 CFR 225.2 and, in the
case of any holding company that is
not a bank holding company, “well cap-
italized” means that the holding com-
pany has and maintains at least the
capital levels required for a bank hold-
ing company to be well capitalized
under 12 CFR 225.2.

(11) “Well managed” has the same
meaning as in 12 CFR 225.2.

Subpart B—General Provisions of
Section 23A

§223.11 What is the maximum amount
of covered transactions that a mem-
ber bank may enter into with any
single affiliate?

A member bank may not engage in a
covered transaction with an affiliate
(other than a financial subsidiary of
the member bank) if the aggregate
amount of the member bank’s covered
transactions with such affiliate would
exceed 10 percent of the capital stock
and surplus of the member bank.

§223.12 What is the maximum amount
of covered transactions that a mem-
ber bank may enter into with all af-
filiates?

A member bank may not engage in a
covered transaction with any affiliate
if the aggregate amount of the member
bank’s covered transactions with all af-
filiates would exceed 20 percent of the
capital stock and surplus of the mem-
ber bank.
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§223.13 What safety and soundness re-
quirement applies to covered trans-
actions?

A member bank may not engage in
any covered transaction, including any
transaction exempt under this regula-
tion, unless the transaction is on terms
and conditions that are consistent with
safe and sound banking practices.

§223.14 What are the collateral re-
quirements for a credit transaction
with an affiliate?

(a) Collateral required for extensions of
credit and certain other covered trans-
actions. A member bank must ensure
that each of its credit transactions
with an affiliate is secured by the
amount of collateral required by para-
graph (b) of this section at the time of
the transaction.

(b) Amount of collateral required—(1)
The rule. A credit transaction described
in paragraph (a) of this section must be
secured by collateral having a market
value equal to at least:

(i) 100 percent of the amount of the
transaction, if the collateral is:

(A) Obligations of the United States
or its agencies;

(B) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest;

(C) Notes, drafts, bills of exchange, or
bankers’ acceptances that are eligible
for rediscount or purchase by a Federal
Reserve Bank; or

(D) A segregated, earmarked deposit
account with the member bank that is
for the sole purpose of securing credit
transactions between the member bank
and its affiliates and is identified as
such;

(ii) 110 percent of the amount of the
transaction, if the collateral is obliga-
tions of any State or political subdivi-
sion of any State;

(iii) 120 percent of the amount of the
transaction, if the collateral is other
debt instruments, including loans and
other receivables; or

(iv) 130 percent of the amount of the
transaction, if the collateral is stock,
leases, or other real or personal prop-
erty.

(2) Example. A member bank makes a
$1,000 loan to an affiliate. The affiliate
posts as collateral for the loan $500 in
U.S. Treasury securities, $480 in cor-
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porate debt securities, and $130 in real
estate. The loan satisfies the collateral
requirements of this section because
$500 of the loan is 100 percent secured
by obligations of the United States,
$400 of the loan is 120 percent secured
by debt instruments, and $100 of the
loan is 130 percent secured by real es-
tate.

(c) Ineligible collateral. The following
items are not eligible collateral for
purposes of this section:

(1) Low-quality assets;

(2) Securities issued by any affiliate;

(3) Equity securities issued by the
member bank, and debt securities
issued by the member bank that rep-
resent regulatory capital of the mem-
ber bank;

(4) Intangible assets (including serv-
icing assets), unless specifically ap-
proved by the Board; and

(5) Guarantees, letters of credit, and
other similar instruments.

(d) Perfection and priority requirements
for collateral—(1) Perfection. A member
bank must maintain a security interest
in collateral required by this section
that is perfected and enforceable under
applicable law, including in the event
of default resulting from bankruptcy,
insolvency, liquidation, or similar cir-
cumstances.

(2) Priority. A member bank either
must obtain a first priority security in-
terest in collateral required by this
section or must deduct from the value
of collateral obtained by the member
bank the lesser of:

(i) The amount of any security inter-
est in the collateral that is senior to
that of the member bank; or

(ii) The amount of any credit secured
by the collateral that is senior to that
of the member bank.

(3) Example. A member bank makes a
$2,000 loan to an affiliate. The affiliate
grants the member bank a second pri-
ority security interest in a piece of real
estate valued at $3,000. Another insti-
tution that previously lent $1,000 to the
affiliate has a first priority security in-
terest in the entire parcel of real es-
tate. This transaction is not in compli-
ance with the collateral requirements
of this section. Due to the existence of
the prior third-party lien on the real
estate, the effective value of the real
estate collateral for the member bank

119



§223.15

for purposes of this section is only
$2,000—$600 less than the amount of
real estate collateral required by this
section for the transaction ($2,000 x 130
percent = $2,600).

(e) Replacement requirement for retired
or amorticed collateral. A member bank
must ensure that any required collat-
eral that subsequently is retired or am-
ortized is replaced with additional eli-
gible collateral as needed to keep the
percentage of the collateral value rel-
ative to the amount of the outstanding
credit transaction equal to the min-
imum percentage required at the incep-
tion of the transaction.

(f) Inapplicability of the collateral re-
quirements to certain transactions. The
collateral requirements of this section
do not apply to the following trans-
actions.

(1) Acceptances. An acceptance that
already is fully secured either by at-
tached documents or by other property
that is involved in the transaction and
has an ascertainable market value.

(2) The unused portion of certain exten-
sions of credit. The unused portion of an
extension of credit to an affiliate as
long as the member bank does not have
any legal obligation to advance addi-
tional funds under the extension of
credit until the affiliate provides the
amount of collateral required by para-
graph (b) of this section with respect to
the entire used portion (including the
amount of the requested advance) of
the extension of credit.

(3) Purchases of affiliate debt securities
in the secondary market. The purchase of
a debt security issued by an affiliate as
long as the member bank purchases the
debt security from a nonaffiliate in a
bona fide secondary market trans-
action.

§223.15 May a member bank purchase
a low-quality asset from an affil-
iate?

(a) In general. A member bank may
not purchase a low-quality asset from
an affiliate unless, pursuant to an inde-
pendent credit evaluation, the member
bank had committed itself to purchase
the asset before the time the asset was
acquired by the affiliate.

(b) Exemption for renewals of loan par-
ticipations involving problem loans. The
prohibition contained in paragraph (a)
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of this section does not apply to the re-
newal of, or extension of additional
credit with respect to, a member
bank’s participation in a loan to a non-
affiliate that was originated by an af-
filiate if:

(1) The loan was not a low-quality
asset at the time the member bank
purchased its participation;

(2) The renewal or extension of addi-
tional credit is approved, as necessary
to protect the participating member
bank’s investment by enhancing the ul-
timate collection of the original in-
debtedness, by the board of directors of
the participating member bank or, if
the originating affiliate is a depository
institution, by:

(i) An executive committee of the
board of directors of the participating
member bank; or

(ii) One or more senior management
officials of the participating member
bank, if:

(A) The board of directors of the
member bank approves standards for
the member bank’s renewals or exten-
sions of additional credit described in
this paragraph (b), based on the deter-
mination set forth in paragraph (b)(2)
of this section;

(B) Each renewal or extension of ad-
ditional credit described in this para-
graph (b) meets the standards; and

(C) The board of directors of the
member bank periodically reviews re-
newals and extensions of additional
credit described in this paragraph (b)
to ensure that they meet the standards
and periodically reviews the standards
to ensure that they continue to meet
the criterion set forth in paragraph
(b)(2) of this section;

(3) The participating member bank’s
share of the renewal or extension of ad-
ditional credit does not exceed its pro-
portional share of the original trans-
action by more than 5 percent, unless
the member bank obtains the prior
written approval of its appropriate
Federal banking agency; and

(4) The participating member bank
provides its appropriate Federal bank-
ing agency with written notice of the
renewal or extension of additional
credit not later than 20 days after con-
summation.

120



Federal Reserve System

§223.16 What transactions by a mem-
ber bank with any person are treat-
ed as transactions with an affiliate?

(a) In general. A member bank must
treat any of its transactions with any
person as a transaction with an affil-
iate to the extent that the proceeds of
the transaction are used for the benefit
of, or transferred to, an affiliate.

(b) Certain agency transactions. (1) Ex-
cept to the extent described in para-
graph (b)(2) of this section, an exten-
sion of credit by a member bank to a
nonaffiliate is not treated as an exten-
sion of credit to an affiliate under
paragraph (a) of this section if:

(i) The proceeds of the extension of
credit are used to purchase an asset
through an affiliate of the member
bank, and the affiliate is acting exclu-
sively as an agent or broker in the
transaction; and

(ii) The asset purchased by the non-
affiliate is not issued, underwritten, or
sold as principal by any affiliate of the
member bank.

(2) The interpretation set forth in
paragraph (b)(1) of this section does not
apply to the extent of any agency fee,
brokerage commission, or other com-
pensation received by an affiliate from
the proceeds of the extension of credit.
The receipt of such compensation may
qualify, however, for the exemption
contained in paragraph (c)(2) of this
section.

(c) Exemptions. Notwithstanding para-
graph (a) of this section, the following
transactions are not subject to the
quantitative limits of §§223.11 and
223.12 or the collateral requirements of
§223.14. The transactions are, however,
subject to the safety and soundness re-
quirement of §223.13 and the market
terms requirement and other provi-
sions of subpart F (implementing sec-
tion 23B).

(1) Certain riskless principal trans-
actions. An extension of credit by a
member bank to a nonaffiliate, if:

(i) The proceeds of the extension of
credit are used to purchase a security
through a securities affiliate of the
member bank, and the securities affil-
iate is acting exclusively as a riskless
principal in the transaction;

(ii) The security purchased by the
nonaffiliate is not issued, under-
written, or sold as principal (other
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than as riskless principal) by any affil-
iate of the member bank; and

(iii) Any riskless principal mark-up
or other compensation received by the
securities affiliate from the proceeds of
the extension of credit meets the mar-
ket terms standard set forth in para-
graph (c)(2) of this section.

(2) Brokerage commissions, agency fees,
and riskless principal mark-ups. An af-
filiate’s retention of a portion of the
proceeds of an extension of credit de-
scribed in paragraph (b) or (¢)(1) of this
section as a brokerage commission,
agency fee, or riskless principal mark-
up, if that commission, fee, or mark-up
is substantially the same as, or lower
than, those prevailing at the same time
for comparable transactions with or in-
volving other nonaffiliates, in accord-
ance with the market terms require-
ment of §223.51.

(3) Preexisting lines of credit. An exten-
sion of credit by a member bank to a
nonaffiliate, if:

(i) The proceeds of the extension of
credit are used to purchase a security
from or through a securities affiliate of
the member bank; and

(ii) The extension of credit is made
pursuant to, and consistent with any
conditions imposed in, a preexisting
line of credit that was not established
in contemplation of the purchase of se-
curities from or through an affiliate of
the member bank.

(4) General purpose credit card trans-
actions.

(i) In general. An extension of credit
by a member bank to a nonaffiliate, if:

(A) The proceeds of the extension of
credit are used by the nonaffiliate to
purchase a product or service from an
affiliate of the member bank; and

(B) The extension of credit is made
pursuant to, and consistent with any
conditions imposed in, a general pur-
pose credit card issued by the member
bank to the nonaffiliate.

(i1) Definition. “General purpose credit
card” means a credit card issued by a
member bank that is widely accepted
by merchants that are not affiliates of
the member bank for the purchase of
products or services, if:

(A) Less than 25 percent of the total
value of products and services pur-
chased with the card by all cardholders
are purchases of products and services
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from one or more affiliates of the mem-
ber bank;

(B) All affiliates of the member bank
would be permissible for a financial
holding company (as defined in 12
U.S.C. 1841) under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843),
and the member bank has no reason to
believe that 25 percent or more of the
total value of products and services
purchased with the card by all card-
holders are or would be purchases of
products and services from one or more
affiliates of the member bank; or

(C) The member bank presents infor-
mation to the Board that dem-
onstrates, to the Board’s satisfaction,
that less than 25 percent of the total
value of products and services pur-
chased with the card by all cardholders
are and would be purchases of products
and services from one or more affili-
ates of the member bank.

(iii) Calculating compliance. To deter-
mine whether a credit card qualifies as
a general purpose credit card under the
standard set forth in paragraph
(c)(4)({i)(A) of this section, a member
bank must compute compliance on a
monthly basis, based on cardholder
purchases that were financed by the
credit card during the preceding 12 cal-
endar months. If a credit card has
qualified as a general purpose credit
card for 3 consecutive months but then
ceases to qualify in the following
month, the member bank may continue
to treat the credit card as a general
purpose credit card for such month and
three additional months (or such
longer period as may be permitted by
the Board).

(iv) Example of calculating compliance
with the 25 percent test. A member bank
seeks to qualify a credit card as a gen-
eral purpose credit card under para-
graph (c)(4)(ii)(A) of this section. The
member bank assesses its compliance
under paragraph (c)(4)(iii) of this sec-
tion on the 15th day of every month
(for the preceding 12 calendar months).
The credit card qualifies as a general
purpose credit card for at least three
consecutive months. On June 15, 2005,
however, the member bank determines
that, for the 12-calendar-month period
from June 1, 2004, through May 31, 2005,
27 percent of the total value of prod-
ucts and services purchased with the
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card by all cardholders were purchases
of products and services from an affil-
iate of the member bank. Unless the
credit card returns to compliance with
the 25 percent limit by the 12-calendar-
month period ending August 31, 2005,
the card will cease to qualify as a gen-
eral purpose credit card as of Sep-
tember 1, 2005. Any outstanding exten-
sions of credit under the credit card
that were used to purchase products or
services from an affiliate of the mem-
ber bank would become covered trans-
actions at such time.

Subpart C—Valuation and Timing
Principles Under Section 23A

§223.21 What valuation and timing
principles apply to credit trans-
actions?

(a) Valuation—(Q) Initial valuation. Ex-
cept as provided in paragraph (a)(2) or
(3) of this section, a credit transaction
with an affiliate initially must be val-
ued at the greater of:

(i) The principal amount of the trans-
action;

(ii) The amount owed by the affiliate
to the member bank under the trans-
action; or

(iii) The sum of:

(A) The amount provided to, or on be-
half of, the affiliate in the transaction;
and

(B) Any additional amount that the
member bank could be required to pro-
vide to, or on behalf of, the affiliate
under the terms of the transaction.

(2) Initial valuation of certain acquisi-
tions of a credit transaction. If a member
bank acquires from a nonaffiliate a
credit transaction with an affiliate, the
covered transaction initially must be
valued at the sum of:

(i) The total amount of consideration
given (including liabilities assumed) by
the member bank in exchange for the
credit transaction; and

(ii) Any additional amount that the
member bank could be required to pro-
vide to, or on behalf of, the affiliate
under the terms of the transaction.

(3) Debt securities. The valuation prin-
ciples of paragraphs (a)(1) and (2) of
this section do not apply to a member
bank’s purchase of or investment in a
debt security issued by an affiliate,
which is governed by §223.23.
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(4) Examples. The following are exam-
ples of how to value a member bank’s
credit transactions with an affiliate.

(i) Term loan. A member bank makes
a loan to an affiliate that has a prin-
cipal amount of $100. The affiliate pays
$2 in up-front fees to the member bank,
and the affiliate receives net loan pro-
ceeds of $98. The member bank must
initially value the covered transaction
at $100.

(ii) Revolving credit. A member bank
establishes a $300 revolving credit facil-
ity for an affiliate. The affiliate has
drawn down $100 under the facility. The
member bank must value the covered
transaction at $300 throughout the life
of the facility.

(iii) Guarantee. A member bank has
issued a guarantee to a nonaffiliate on
behalf of an affiliate under which the
member bank would be obligated to
pay the nonaffiliate $500 if the affiliate
defaults on an issuance of debt securi-
ties. The member bank must value the
guarantee at $5600 throughout the life of
the guarantee.

(iv) Acquisition of a loan to an affiliate.
A member bank purchases from a non-
affiliate a fixed-rate loan to an affil-
iate. The loan has an outstanding prin-
cipal amount of $100 but, due to move-
ments in the general level of interest
rates since the time of the loan’s origi-
nation, the member bank is able to
purchase the loan for $90. The member
bank initially must value the credit
transaction at $90 (and must ensure
that the credit transaction complies
with the collateral requirements of
§223.14 at the time of its acquisition of
the loan).

(b) Timing—(1) In general. A member
bank engages in a credit transaction
with an affiliate at the time during the
day that:

(i) The member bank becomes legally
obligated to make an extension of cred-
it to, issue a guarantee, acceptance, or
letter of credit on behalf of, or confirm
a letter of credit issued by, an affiliate;

(ii) The member bank enters into a
cross-affiliate netting arrangement; or

(iii) The member bank acquires an
extension of credit to, or guarantee, ac-
ceptance, or letter of credit issued on
behalf of, an affiliate.
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(2) Credit transactions by a member
bank with a nonaffiliate that becomes an
affiliate of the member bank.

(i) In general. A credit transaction
with a nonaffiliate becomes a covered
transaction at the time that the non-
affiliate becomes an affiliate of the
member bank. The member bank must
treat the amount of any such credit
transaction as part of the aggregate
amount of the member bank’s covered
transactions for purposes of deter-
mining compliance with the quan-
titative limits of §§223.11 and 223.12 in
connection with any future covered
transactions. Except as described in
paragraph (b)(2)(ii) of this section, the
member bank is not required to reduce
the amount of its covered transactions
with any affiliate because the nonaffil-
iate has become an affiliate. If the non-
affiliate becomes an affiliate less than
one year after the member bank enters
into the credit transaction with the
nonaffiliate, the member bank also
must ensure that the credit trans-
action complies with the collateral re-
quirements of §223.14 promptly after
the nonaffiliate becomes an affiliate.

(ii) Credit transactions by a member
bank with a nonaffiliate in contemplation
of the nonaffiliate becoming an affiliate of
the member bank. Notwithstanding the
provisions of paragraph (b)(2)(i) of this
section, if a member bank engages in a
credit transaction with a nonaffiliate
in contemplation of the nonaffiliate be-
coming an affiliate of the member
bank, the member bank must ensure
that:

(A) The aggregate amount of the
member bank’s covered transactions
(including any such credit transaction
with the nonaffiliate) would not exceed
the quantitative limits of §223.11 or
223.12 at the time the nonaffiliate be-
comes an affiliate; and

(B) The credit transaction complies
with the collateral requirements of
§223.14 at the time the nonaffiliate be-
comes an affiliate.

(iii) Erxample. A member bank with
capital stock and surplus of $1,000 and
no outstanding covered transactions
makes a $120 unsecured loan to a non-
affiliate. The member bank does not
make the loan in contemplation of the
nonaffiliate becoming an affiliate. Nine
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months later, the member bank’s hold-
ing company purchases all the stock of
the nonaffiliate, thereby making the
nonaffiliate an affiliate of the member
bank. The member bank is not in viola-
tion of the quantitative limits of
§223.11 or 223.12 at the time of the stock
acquisition. The member bank is, how-
ever, prohibited from engaging in any
additional covered transactions with
the new affiliate at least until such
time as the value of the loan trans-
action falls below 10 percent of the
member bank’s capital stock and sur-
plus. In addition, the member bank
must bring the loan into compliance
with the collateral requirements of
§223.14 promptly after the stock acqui-
sition.

§223.22 What valuation and timing
principles apply to asset purchases?

(a) Valuation—(1) In general. Except
as provided in paragraph (a)(2) of this
section, a purchase of an asset by a
member bank from an affiliate must be
valued initially at the total amount of
consideration given (including liabil-
ities assumed) by the member bank in
exchange for the asset. The value of
the covered transaction after the pur-
chase may be reduced to reflect amor-
tization or depreciation of the asset, to
the extent that such reductions are
consistent with GAAP.

(2) Exceptions. (1) Purchase of an exten-
sion of credit to an affiliate. A purchase
from an affiliate of an extension of
credit to an affiliate must be valued in
accordance with §223.21, unless the
note or obligation evidencing the ex-
tension of credit is a security issued by
an affiliate (in which case the trans-
action must be valued in accordance
with §223.23).

(i1) Purchase of a security issued by an
affiliate. A purchase from an affiliate of
a security issued by an affiliate must
be valued in accordance with §223.23.

(iii) Transfer of a subsidiary. A trans-
fer to a member bank of securities
issued by an affiliate that is treated as
a purchase of assets from an affiliate
under §223.31 must be valued in accord-
ance with paragraph (b) of §223.31.

(iv) Purchase of a line of credit. A pur-
chase from an affiliate of a line of cred-
it, revolving credit facility, or other
similar credit arrangement for a non-
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affiliate must be valued initially at the
total amount of consideration given by
the member bank in exchange for the
asset plus any additional amount that
the member bank could be required to
provide to the borrower under the
terms of the credit arrangement.

(b) Timing—Q1) In general. A purchase
of an asset from an affiliate remains a
covered transaction for a member bank
for as long as the member bank holds
the asset.

(2) Asset purchases by a member bank
from a mnonaffiliate in contemplation of
the nonaffiliate becoming an affiliate of
the member bank. If a member bank pur-
chases an asset from a nonaffiliate in
contemplation of the nonaffiliate be-
coming an affiliate of the member
bank, the asset purchase becomes a
covered transaction at the time that
the nonaffiliate becomes an affiliate of
the member bank. In addition, the
member bank must ensure that the ag-
gregate amount of the member bank’s
covered transactions (including any
such transaction with the nonaffiliate)
would not exceed the quantitative lim-
its of §223.11 or 223.12 at the time the
nonaffiliate becomes an affiliate.

(c) Examples. The following are exam-
ples of how to value a member bank’s
purchase of an asset from an affiliate.

(1) Cash purchase of assets. A member
bank purchases a pool of loans from an
affiliate for $10 million. The member
bank initially must value the covered
transaction at $10 million. Going for-
ward, if the borrowers repay $6 million
of the principal amount of the loans,
the member bank may value the cov-
ered transaction at $4 million.

(2) Purchase of assets through an as-
sumption of liabilities. An affiliate of a
member bank contributes real property
with a fair market value of $200,000 to
the member bank. The member bank
pays the affiliate no cash for the prop-
erty, but assumes a $50,000 mortgage on
the property. The member bank has en-
gaged in a covered transaction with the
affiliate and initially must value the
transaction at $50,000. Going forward, if
the member bank retains the real prop-
erty but pays off the mortgage, the
member bank must continue to value
the covered transaction at $50,000. If
the member bank, however, sells the
real property, the transaction ceases to
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be a covered transaction at the time of
the sale (regardless of the status of the
mortgage).

§223.23 What valuation and timing
principles apply to purchases of
and investments in securities
issued by an affiliate?

(a) Valuation—(1) In general. Except
as provided in paragraph (b) of §223.32
with respect to financial subsidiaries, a
member bank’s purchase of or invest-
ment in a security issued by an affil-
iate must be valued at the greater of:

(i) The total amount of consideration
given (including liabilities assumed) by
the member bank in exchange for the
security, reduced to reflect amortiza-
tion of the security to the extent con-
sistent with GAAP; or

(ii) The carrying value of the secu-
rity.

(2) Examples. The following are exam-
ples of how to value a member bank’s
purchase of or investment in securities
issued by an affiliate (other than a fi-
nancial subsidiary of the member
bank).

(i) Purchase of the debt securities of an
affiliate. The parent holding company
of a member bank owns 100 percent of
the shares of a mortgage company. The
member bank purchases debt securities
issued by the mortgage company for
$600. The initial carrying value of the
securities is $600. The member bank
initially must value the investment at
$600.

(ii) Purchase of the shares of an affil-
iate. The parent holding company of a
member bank owns 51 percent of the
shares of a mortgage company. The
member bank purchases an additional
30 percent of the shares of the mort-
gage company from a third party for
$100. The initial carrying value of the
shares is $100. The member bank ini-
tially must value the investment at
$100. Going forward, if the member
bank’s carrying value of the shares de-
clines to $40, the member bank must
continue to value the investment at
$100.

(iii) Contribution of the shares of an af-
filiate. The parent holding company of
a member bank owns 100 percent of the
shares of a mortgage company and con-
tributes 30 percent of the shares to the
member bank. The member bank gives
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no consideration in exchange for the
shares. If the initial carrying value of
the shares is $300, then the member
bank initially must value the invest-
ment at $300. Going forward, if the
member bank’s carrying value of the
shares increases to $500, the member
bank must value the investment at
$500.

(b) Timing—@Q1) In general. A purchase
of or investment in a security issued by
an affiliate remains a covered trans-
action for a member bank for as long
as the member bank holds the security.

(2) A member bank’s purchase of or in-
vestment in a security issued by a non-
affiliate that becomes an affiliate of the
member bank. A member bank’s pur-
chase of or investment in a security
issued by a nonaffiliate that becomes
an affiliate of the member bank must
be treated according to the same tran-
sition rules that apply to credit trans-
actions described in paragraph (b)(2) of
§223.21.

§223.24 What valuation principles
apply to extensions of credit se-
cured by affiliate securities?

(a) Valuation of extensions of credit se-
cured exclusively by affiliate securities.
An extension of credit by a member
bank to a nonaffiliate secured exclu-
sively by securities issued by an affil-
iate of the member bank must be val-
ued at the lesser of:

(1) The total value of the extension of
credit; or

(2) The fair market value of the secu-
rities issued by an affiliate that are
pledged as collateral, if the member
bank verifies that such securities meet
the market quotation standard con-
tained in paragraph (e) of §223.42 or the
standards set forth in paragraphs (f)(1)
and (5) of §223.42.

(b) Valuation of extensions of credit se-
cured by affiliate securities and other col-
lateral. An extension of credit by a
member bank to a nonaffiliate secured
in part by securities issued by an affil-
iate of the member bank and in part by
nonaffiliate collateral must be valued
at the lesser of:

(1) The total value of the extension of
credit less the fair market value of the
nonaffiliate collateral; or

(2) The fair market value of the secu-
rities issued by an affiliate that are

125



§223.31

pledged as collateral, if the member
bank verifies that such securities meet
the market quotation standard con-
tained in paragraph (e) of §223.42 or the
standards set forth in paragraphs (f)(1)
and (5) of §223.42.

(c) Exclusion of eligible affiliated mu-
tual fund securities—(1) The exclusion.
Eligible affiliated mutual fund securi-
ties are not considered to be securities
issued by an affiliate, and are instead
considered to be nonaffiliate collateral,
for purposes of paragraphs (a) and (b) of
this section, unless the member bank
knows or has reason to know that the
proceeds of the extension of credit will
be used to purchase the eligible affili-
ated mutual fund securities collateral
or will otherwise be used for the ben-
efit of or transferred to an affiliate of
the member bank.

(2) Definition. “Eligible affiliated mu-
tual fund securities” with respect to a
member bank are securities issued by
an affiliate of the member bank that is
an open-end investment company reg-
istered with the Securities and Ex-
change Commission under the Invest-
ment Company Act of 1940 (15 U.S.C.
80a-1 et seq.), if:

(i) The securities issued by the in-
vestment company:

(A) Meet the market quotation
standard contained in paragraph (e) of
§223.42;

(B) Meet the standards set forth in
paragraphs (f)(1) and (5) of §223.42; or

(C) Have closing prices that are made
public through a mutual fund “super-
market” website maintained by an un-
affiliated securities broker-dealer or
mutual fund distributor; and

(ii) The member bank and its affili-
ates do not own or control in the ag-
gregate more than 5 percent of any
class of voting securities or of the eq-
uity capital of the investment com-
pany (excluding securities held by the
member bank or an affiliate in good
faith in a fiduciary capacity, unless the
member bank or affiliate holds the se-
curities for the benefit of the member
bank or affiliate, or the shareholders,
employees, or subsidiaries of the mem-
ber bank or affiliate).

(3) Example. A member bank proposes
to lend $100 to a nonaffiliate secured
exclusively by eligible affiliated mu-
tual fund securities. The member bank
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knows that the nonaffiliate intends to
use all the loan proceeds to purchase
the eligible affiliated mutual fund se-
curities that would serve as collateral
for the loan. Under the attribution rule
in §223.16, the member bank must treat
the loan to the nonaffiliate as a loan to
an affiliate, and, because securities
issued by an affiliate are ineligible col-
lateral under §223.14, the loan would
not be in compliance with §223.14.

Subpart D—Other Requirements
Under Section 23A

§223.31 How does section 23A apply to
a member bank’s acquisition of an
affiliate that becomes an operating
subsidiary of the member bank
after the acquisition?

(a) Certain acquisitions by a member
bank of securities issued by an affiliate
are treated as a purchase of assets from
an affiliate. A member bank’s acquisi-
tion of a security issued by a company
that was an affiliate of the member
bank before the acquisition is treated
as a purchase of assets from an affil-
iate, if:

(1) As a result of the transaction, the
company becomes an operating sub-
sidiary of the member bank; and

(2) The company has liabilities, or
the member bank gives cash or any
other consideration in exchange for the
security.

(b) Valuation—(1) Initial valuation. A
transaction described in paragraph (a)
of this section must be valued initially
at the greater of:

(i) The sum of:

(A) The total amount of consider-
ation given by the member bank in ex-
change for the security; and

(B) The total liabilities of the com-
pany whose security has been acquired
by the member bank, as of the time of
the acquisition; or

(ii) The total value of all covered
transactions (as computed under this
part) acquired by the member bank as
a result of the security acquisition.

(2) Ongoing valuation. The value of a
transaction described in paragraph (a)
of this section may be reduced after
the initial transfer to reflect:

(i) Amortization or depreciation of
the assets of the transferred company,
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to the extent that such reductions are
consistent with GAAP; and

(ii) Sales of the assets of the trans-
ferred company.

(¢) Valuation example. The parent
holding company of a member bank
contributes between 25 and 100 percent
of the voting shares of a mortgage
company to the member bank. The par-
ent holding company retains no shares
of the mortgage company. The member
bank gives no consideration in ex-
change for the transferred shares. The
mortgage company has total assets of
$300,000 and total liabilities of $100,000.
The mortgage company’s assets do not
include any loans to an affiliate of the
member bank or any other asset that
would represent a separate covered
transaction for the member bank upon
consummation of the share transfer. As
a result of the transaction, the mort-
gage company becomes an operating
subsidiary of the member bank. The
transaction is treated as a purchase of
the assets of the mortgage company by
the member bank from an affiliate
under paragraph (a) of this section. The
member bank initially must value the
transaction at $100,000, the total
amount of the liabilities of the mort-
gage company. Going forward, if the
member bank pays off the liabilities,
the member bank must continue to
value the covered transaction at
$100,000. If the member bank, however,
sells $15,000 of the transferred assets of
the mortgage company or if $15,000 of
the transferred assets amortize, the
member bank may value the covered
transaction at $85,000.

(d) Exemption for step transactions. A
transaction described in paragraph (a)
of this section is exempt from the re-
quirements of this regulation (other
than the safety and soundness require-
ment of §223.13 and the market terms
requirement of §223.51) if:

(1) The member bank acquires the se-
curities issued by the transferred com-
pany within one business day (or such
longer period, up to three months, as
may be permitted by the member
bank’s appropriate Federal banking
agency) after the company becomes an
affiliate of the member bank;

(2) The member bank acquires all the
securities of the transferred company
that were transferred in connection
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with the transaction that made the
company an affiliate of the member
bank;

(3) The business and financial condi-
tion (including the asset quality and li-
abilities) of the transferred company
does not materially change from the
time the company becomes an affiliate
of the member bank and the time the
member bank acquires the securities
issued by the company; and

(4) At or before the time that the
transferred company becomes an affil-
iate of the member bank, the member
bank notifies its appropriate Federal
banking agency and the Board of the
member bank’s intent to acquire the
company.

(e) Example of step transaction. A bank
holding company acquires 100 percent
of the shares of an unaffiliated leasing
company. At that time, the subsidiary
member bank of the holding company
notifies its appropriate Federal bank-
ing agency and the Board of its intent
to acquire the leasing company from
its holding company. On the day after
consummation of the acquisition, the
holding company transfers all of the
shares of the leasing company to the
member bank. No material change in
the business or financial condition of
the leasing company occurs between
the time of the holding company’s ac-
quisition and the member bank’s acqui-
sition. The leasing company has liabil-
ities. The leasing company becomes an
operating subsidiary of the member
bank at the time of the transfer. This
transfer by the holding company to the
member bank, although deemed an
asset purchase by the member bank
from an affiliate under paragraph (a) of
this section, would qualify for the ex-
emption in paragraph (d) of this sec-
tion.

§223.32 What rules apply to financial
subsidiaries of a member bank?

(a) Exemption from the 10 percent limit
for covered transactions between a mem-
ber bank and a Single financial sub-
sidiary. The 10 percent quantitative
limit contained in §223.11 does not
apply with respect to covered trans-
actions between a member bank and a
financial subsidiary of the member
bank. The 20 percent quantitative limit
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contained in §223.12 does apply to such
transactions.

(b) Valuation of purchases of or invest-
ments in the securities of a financial sub-
sidiary—(1) General rule. A member
bank’s purchase of or investment in a
security issued by a financial sub-
sidiary of the member bank must be
valued at the greater of:

(i) The total amount of consideration
given (including liabilities assumed) by
the member bank in exchange for the
security, reduced to reflect amortiza-
tion of the security to the extent con-
sistent with GAAP; and

(ii) The carrying value of the secu-
rity (adjusted so as not to reflect the
member bank’s pro rata portion of any
earnings retained or losses incurred by
the financial subsidiary after the mem-
ber bank’s acquisition of the security).

(2) Carrying value of an investment in a
consolidated financial subsidiary. If a fi-
nancial subsidiary is consolidated with
its parent member bank under GAAP,
the carrying value of the member
bank’s investment in securities issued
by the financial subsidiary shall be
equal to the carrying value of the secu-
rities on parent-only financial state-
ments of the member bank, determined
in accordance with GAAP (adjusted so
as not to reflect the member bank’s pro
rata portion of any earnings retained
or losses incurred by the financial sub-
sidiary after the member bank’s acqui-
sition of the securities).

(3) Examples of the valuation of pur-
chases of and investments in the securities
of a financial subsidiary. The following
are examples of how a member bank
must value its purchase of or invest-
ment in securities issued by a financial
subsidiary of the member bank. Each
example involves a securities under-
writer that becomes a financial sub-
sidiary of the member bank after the
transactions described below.

(i) Initial valuation. (A) Direct acquisi-
tion by a member bank. A member bank
pays $500 to acquire 100 percent of the
shares of a securities underwriter. The
initial carrying value of the shares on
the member bank’s parent-only GAAP
financial statements is $500. The mem-
ber bank initially must value the in-
vestment at $500.

(B) Contribution of a financial sub-
sidiary to a member bank. The parent

12 CFR Ch. Il (1-1-11 Edition)

holding company of a member bank ac-
quires 100 percent of the shares of a se-
curities underwriter in a transaction
valued at $500, and immediately con-
tributes the shares to the member
bank. The member bank gives no con-
sideration in exchange for the shares.
The member bank initially must value
the investment at the carrying value of
the shares on the member bank’s par-
ent-only GAAP financial statements.
Under GAAP, the member bank’s ini-
tial carrying value of the shares would
be $500.

(ii) Carrying value mnot adjusted for
earnings and losses of the financial sub-
sidiary. A member bank and its parent
holding company engage in the trans-
action described in paragraph
(0)(3)(A)(B) of this section, and the
member bank initially values the in-
vestment at $500. In the following year,
the securities underwriter earns $25 in
profit, which is added to its retained
earnings. The member bank’s carrying
value of the shares of the underwriter
is not adjusted for purposes of this
part, and the member bank must con-
tinue to value the investment at $500.
If, however, the member bank contrib-
utes $100 of additional capital to the se-
curities underwriter, the member bank
must value the aggregate investment
at $600.

(c) Treatment of an affiliate’s invest-
ments in, and extensions of credit to, a fi-
nancial subsidiary of a member bank—(1)
Investments. Any purchase of, or invest-
ment in, the securities of a financial
subsidiary of a member bank by an af-
filiate of the member bank is treated
as a purchase of or investment in such
securities by the member bank.

(2) Extensions of credit that are treated
as regulatory capital of the financial sub-
sidiary. Any extension of credit to a fi-
nancial subsidiary of a member bank
by an affiliate of the member bank is
treated as an extension of credit by the
member bank to the financial sub-
sidiary if the extension of credit is
treated as capital of the financial sub-
sidiary under any Federal or State law,
regulation, or interpretation applicable
to the subsidiary.

(38) Other extensions of credit. Any
other extension of credit to a financial
subsidiary of a member bank by an af-
filiate of the member bank will be
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treated as an extension of credit by the
member bank to the financial sub-
sidiary, if the Board determines, by
regulation or order, that such treat-
ment is necessary or appropriate to
prevent evasions of the Federal Re-
serve Act or the Gramm-Leach-Bliley
Act.

§223.33 What rules apply to derivative
transactions?

(a) Market terms requirement. Deriva-
tive transactions between a member
bank and its affiliates (other than de-
pository institutions) are subject to
the market terms requirement of
§223.51.

(b) Policies and procedures. A member
bank must establish and maintain poli-
cies and procedures reasonably de-
signed to manage the credit exposure
arising from its derivative transactions
with affiliates in a safe and sound man-
ner. The policies and procedures must
at a minimum provide for:

(1) Monitoring and controlling the
credit exposure arising at any one time
from the member bank’s derivative
transactions with each affiliate and all
affiliates in the aggregate (through,
among other things, imposing appro-
priate credit limits, mark-to-market
requirements, and collateral require-
ments); and

(2) Ensuring that the member bank’s
derivative transactions with affiliates
comply with the market terms require-
ment of §223.51.

(c) Credit derivatives. A credit deriva-
tive between a member bank and a
nonaffiliate in which the member bank
provides credit protection to the non-
affiliate with respect to an obligation
of an affiliate of the member bank is a
guarantee by a member bank on behalf
of an affiliate for purposes of this regu-
lation. Such derivatives would include:

(1) An agreement under which the
member bank, in exchange for a fee,
agrees to compensate the nonaffiliate
for any default of the underlying obli-
gation of the affiliate; and

(2) An agreement under which the
member bank, in exchange for pay-
ments based on the total return of the
underlying obligation of the affiliate,
agrees to pay the nonaffiliate a spread
over funding costs plus any deprecia-
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tion in the value of the underlying ob-
ligation of the affiliate.

Subpart E—Exemptions from the
Provisions of Section 23A

§223.41 What covered transactions are
exempt from the quantitative limits
and collateral requirements?

The following transactions are not
subject to the quantitative limits of
§§223.11 and 223.12 or the collateral re-
quirements of §223.14. The transactions
are, however, subject to the safety and
soundness requirement of §223.13 and
the prohibition on the purchase of a
low-quality asset of §223.15.

(a) Parent institution/subsidiary institu-
tion transactions. Transactions with a
depository institution if the member
bank controls 80 percent or more of the
voting securities of the depository in-
stitution or the depository institution
controls 80 percent or more of the vot-
ing securities of the member bank.

(b) Transactions between a member
bank and a depository institution owned
by the same holding company. Trans-
actions with a depository institution if
the same company controls 80 percent
or more of the voting securities of the
member bank and the depository insti-
tution.

(c) Certain loan purchases from an af-
filiated  depository  institution. Pur-
chasing a loan on a nonrecourse basis
from an affiliated depository institu-
tion.

(d) Internal corporate reorganization
transactions. Purchasing assets from an
affiliate (including in connection with
a transfer of securities issued by an af-
filiate to a member bank described in
paragraph (a) of §223.31), if:

(1) The asset purchase is part of an
internal corporate reorganization of a
holding company and involves the
transfer of all or substantially all of
the shares or assets of an affiliate or of
a division or department of an affiliate;

(2) The member bank provides its ap-
propriate Federal banking agency and
the Board with written notice of the
transaction before consummation, in-
cluding a description of the primary
business activities of the affiliate and
an indication of the proposed date of
the asset purchase;
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(3) The member bank’s top-tier hold-
ing company commits to its appro-
priate Federal banking agency and the
Board before consummation either:

(i) To make quarterly cash contribu-
tions to the member bank, for a two-
year period following the member
bank’s purchase, equal to the book
value plus any write-downs taken by
the member bank, of any transferred
assets that have become low-quality
assets during the quarter; or

(ii) To repurchase, on a quarterly
basis for a two-year period following
the member bank’s purchase, at a price
equal to the book value plus any write-
downs taken by the member bank, any
transferred assets that have become
low-quality assets during the quarter;

(4) The member bank’s top-tier hold-
ing company complies with the com-
mitment made under paragraph (d)(3)
of this section;

(5) A majority of the member bank’s
directors reviews and approves the
transaction before consummation;

(6) The value of the covered trans-
action (as computed under this part),
when aggregated with the value of any
other covered transactions (as com-
puted under this part) engaged in by
the member bank under this exemption
during the preceding 12 calendar
months, represents less than 10 percent
of the member bank’s capital stock and
surplus (or such higher amount, up to
25 percent of the member bank’s cap-
ital stock and surplus, as may be per-
mitted by the member bank’s appro-
priate Federal banking agency after
conducting a review of the member
bank’s financial condition and the
quality of the assets transferred to the
member bank); and

(7) The holding company and all its
subsidiary member banks and other
subsidiary depository institutions are
well capitalized and well managed and
would remain well capitalized upon
consummation of the transaction.

§223.42 What covered transactions are
exempt from the quantitative limits,
collateral requirements, and low-
quality asset prohibition?

The following transactions are not
subject to the quantitative limits of
§§223.11 and 223.12, the collateral re-
quirements of §223.14, or the prohibi-
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tion on the purchase of a low-quality
asset of §223.15. The transactions are,
however, subject to the safety and
soundness requirement of §223.13.

(a) Making correspondent banking de-
posits. Making a deposit in an affiliated
depository institution (as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813)) or affiliated
foreign bank that represents an ongo-
ing, working balance maintained in the
ordinary course of correspondent busi-
ness.

(b) Giving credit for uncollected items.
Giving immediate credit to an affiliate
for uncollected items received in the
ordinary course of business.

(c) Transactions secured by cash or U.S.
government securities—(1) In general. En-
gaging in a credit transaction with an
affiliate to the extent that the trans-
action is and remains secured by:

(i) Obligations of the United States
or its agencies;

(ii) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest; or

(iii) A segregated, earmarked deposit
account with the member bank that is
for the sole purpose of securing credit
transactions between the member bank
and its affiliates and is identified as
such.

(2) Example. A member bank makes a
$100 non-amortizing term loan to an af-
filiate secured by U.S. Treasury securi-
ties with a market value of $50 and real
estate with a market value of $75. The
value of the covered transaction is $50.
If the market value of the U.S. Treas-
ury securities falls to $45 during the
life of the loan, the value of the cov-
ered transaction would increase to $55.

(d) Purchasing securities of a servicing
affiliate. Purchasing a security issued
by any company engaged solely in pro-
viding services described in section
4(c)(1) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(1)).

(e) Purchasing certain liquid assets.
Purchasing an asset having a readily
identifiable and publicly available mar-
ket quotation and purchased at or
below the asset’s current market
quotation. An asset has a readily iden-
tifiable and publicly available market
quotation if the asset’s price is quoted
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routinely in a widely disseminated pub-
lication that is readily available to the
general public.

(f) Purchasing certain marketable secu-
rities. Purchasing a security from a se-
curities affiliate, if:

(1) The security has a “ready mar-
ket,” as defined in 17 CFR 240.15c3-
1(c)AD)(H);

(2) The security is eligible for a State
member bank to purchase directly,
subject to the same terms and condi-
tions that govern the investment ac-
tivities of a State member bank, and
the member bank records the trans-
action as a purchase of a security for
purposes of its Call Report, consistent
with the requirements for a State
member bank;

(3) The security is not a low-quality
asset;

(4) The member bank does not pur-
chase the security during an under-
writing, or within 30 days of an under-
writing, if an affiliate is an under-
writer of the security, unless the secu-
rity is purchased as part of an issue of
obligations of, or obligations fully
guaranteed as to principal and interest
by, the United States or its agencies;

(5) The security’s price is quoted rou-
tinely on an unaffiliated electronic
service that provides indicative data
from real-time financial networks, pro-
vided that:

(i) The price paid by the member
bank is at or below the current market
quotation for the security; and

(ii) The size of the transaction exe-
cuted by the member bank does not
cast material doubt on the appropriate-
ness of relying on the current market
quotation for the security; and

(6) The member bank maintains, for a
period of two years, records and sup-
porting information that are sufficient
to enable the appropriate Federal
banking agency to ensure the member
bank’s compliance with the terms of
this exemption.

(g) Purchasing municipal securities.
Purchasing a municipal security from
a securities affiliate if:

(1) The security is rated by a nation-
ally recognized statistical rating orga-
nization or is part of an issue of securi-
ties that does not exceed $25 million;

(2) The security is eligible for pur-
chase by a State member bank, subject
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to the same terms and conditions that
govern the investment activities of a
State member bank, and the member
bank records the transaction as a pur-
chase of a security for purposes of its
Call Report, consistent with the re-
quirements for a State member bank;
and

(3)(i) The security’s price is quoted
routinely on an unaffiliated electronic
service that provides indicative data
from real-time financial networks, pro-
vided that:

(A) The price paid by the member
bank is at or below the current market
quotation for the security; and

(B) The size of the transaction exe-
cuted by the member bank does not
cast material doubt on the appropriate-
ness of relying on the current market
quotation for the security; or

(ii) The price paid for the security
can be verified by reference to two or
more actual, current price quotes from
unaffiliated broker-dealers on the
exact security to be purchased or a se-
curity comparable to the security to be
purchased, where:

(A) The price quotes obtained from
the unaffiliated broker-dealers are
based on a transaction similar in size
to the transaction that is actually exe-
cuted; and

(B) The price paid is no higher than
the average of the price quotes; or

(iii) The price paid for the security
can be verified by reference to the writ-
ten summary provided by the syndicate
manager to syndicate members that
discloses the aggregate par values and
prices of all bonds sold from the syn-
dicate account, if the member bank:

(A) Purchases the municipal security
during the underwriting period at a
price that is at or below that indicated
in the summary; and

(B) Obtains a copy of the summary
from its securities affiliate and retains
the summary for three years.

(h) Purchasing an extension of credit
subject to a repurchase agreement. Pur-
chasing from an affiliate an extension
of credit that was originated by the
member bank and sold to the affiliate
subject to a repurchase agreement or
with recourse.

(i) Asset purchases by a newly formed
member bank. The purchase of an asset
from an affiliate by a newly formed
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member bank, if the appropriate Fed-
eral banking agency for the member
bank has approved the asset purchase
in writing in connection with its re-
view of the formation of the member
bank.

(3j) Transactions approved under the
Bank Merger Act. Any merger or con-
solidation between a member bank and
an affiliated depository institution or
U.S. branch or agency of a foreign
bank, or any acquisition of assets or
assumption of deposit liabilities by a
member bank from an affiliated deposi-
tory institution or U.S. branch or agen-
cy of a foreign bank, if the transaction
has been approved by the responsible
Federal banking agency pursuant to
the Bank Merger Act (12 U.S.C. 1828(c)).

(k) Purchasing an extension of credit
from an affiliate. Purchasing from an af-
filiate, on a nonrecourse basis, an ex-
tension of credit, if:

(1) The extension of credit was origi-
nated by the affiliate;

(2) The member bank makes an inde-
pendent evaluation of the creditworthi-
ness of the borrower before the affiliate
makes or commits to make the exten-
sion of credit;

(3) The member bank commits to
purchase the extension of credit before
the affiliate makes or commits to
make the extension of credit;

(4) The member bank does not make
a blanket advance commitment to pur-
chase extensions of credit from the af-
filiate; and

(5) The dollar amount of the exten-
sion of credit, when aggregated with
the dollar amount of all other exten-
sions of credit purchased from the affil-
iate during the preceding 12 calendar
months by the member bank and its
depository institution affiliates, does
not represent more than 50 percent (or
such lower percent as is imposed by the
member bank’s appropriate Federal
banking agency) of the dollar amount
of extensions of credit originated by
the affiliate during the preceding 12
calendar months.

(1) Intraday extensions of credit—(1) In
general. An intraday extension of credit
to an affiliate, if the member bank:

(i) Has established and maintains
policies and procedures reasonably de-
signed to manage the credit exposure
arising from the member bank’s
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intraday extensions of credit to affili-
ates in a safe and sound manner, in-
cluding policies and procedures for:

(A) Monitoring and controlling the
credit exposure arising at any one time
from the member bank’s intraday ex-
tensions of credit to each affiliate and
all affiliates in the aggregate; and

(B) Ensuring that any intraday ex-
tension of credit by the member bank
to an affiliate complies with the mar-
ket terms requirement of §223.51;

(ii) Has no reason to believe that the
affiliate will have difficulty repaying
the extension of credit in accordance
with its terms; and

(iii) Ceases to treat any such exten-
sion of credit (regardless of jurisdic-
tion) as an intraday extension of credit
at the end of the member bank’s busi-
ness day in the United States.

(2) Definition. Intraday extension of
credit by a member bank to an affiliate
means an extension of credit by a
member bank to an affiliate that the
member bank expects to be repaid,
sold, or terminated, or to qualify for a
complete exemption under this regula-
tion, by the end of its business day in
the United States.

(m) Riskless principal transactions.
Purchasing a security from a securities
affiliate of the member bank if:

(1) The member bank or the securi-
ties affiliate is acting exclusively as a
riskless principal in the transaction;
and

(2) The security purchased is not
issued, underwritten, or sold as prin-
cipal (other than as riskless principal)
by any affiliate of the member bank.

(n) Securities financing transactions. (1)
From September 15, 2008, until October
30, 2009 (unless further extended by the
Board), securities financing trans-
actions with an affiliate, if:

(i) The security or other asset fi-
nanced by the member bank in the
transaction is of a type that the affil-
iate financed in the U.S. tri-party re-
purchase agreement market at any
time during the week of September 8-
12, 2008;

(ii) The transaction is marked to
market daily and subject to daily mar-
gin-maintenance requirements, and the
member bank is at least as over-
collateralized in the transaction as the
affiliate’s clearing bank was over-
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collateralized in comparable trans-
actions with the affiliate in the U.S.
tri-party repurchase agreement market
on September 12, 2008;

(iii) The aggregate risk profile of the
securities financing transactions under
this exemption is no greater than the
aggregate risk profile of the securities
financing transactions of the affiliate
in the U.S. tri-party repurchase agree-
ment market on September 12, 2008;

(iv) The member bank’s top-tier hold-
ing company guarantees the obliga-
tions of the affiliate under the securi-
ties financing transactions (or provides
other security to the bank that is ac-
ceptable to the Board); and

(v) The member bank has not been
specifically informed by the Board,
after consultation with the member
bank’s appropriate Federal banking
agency, that the member bank may not
use this exemption.

(2) For purposes of this exemption:

(i) Securities financing transaction
means:

(A) A purchase by a member bank
from an affiliate of a security or other
asset, subject to an agreement by the
affiliate to repurchase the asset from
the member bank;

(B) A borrowing of a security by a
member bank from an affiliate on a
collateralized basis; or

(C) A secured extension of credit by a
member bank to an affiliate.

(ii) U.S. tri-party repurchase agreement
market means the U.S. market for secu-
rities financing transactions in which
the counterparties use custodial ar-
rangements provided by JPMorgan
Chase Bank or Bank of New York or
another financial institution approved
by the Board.

(0) Purchases of certain asset-backed
commercial paper. Purchases of asset-
backed commercial paper from an af-
filiated SEC-registered open-end in-
vestment company that holds itself out
as a money market mutual fund under
SEC Rule 2a-7 (17 CFR 270.2a-T7), if the
member bank:

(1) Purchases the asset-backed com-
mercial paper on or after September 19,
2008;

(2) Pledges the asset-backed commer-
cial paper to a Federal Reserve Bank to
secure financing from the asset-backed
commercial paper lending facility
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(AMLF) established by the Board on
September 19, 2008; and

(3) Has not been specifically informed
by the Board, after consultation with
the member bank’s appropriate Federal
banking agency, that the member bank
may not use this exemption.

[67 FR 76604, Dec. 12, 2002, as amended at 73
FR 54308, Sept. 19, 2008; 73 FR 55709, Sept. 26,
2008; 74 FR 6226, 6227, Feb. 6, 2009]

§223.43 What are the standards under
which the Board may grant addi-
tional exemptions from the require-
ments of section 23A?

(a) The standards. The Board may, at
its discretion, by regulation or order,
exempt transactions or relationships
from the requirements of section 23A
and subparts B, C, and D of this part if
it finds such exemptions to be in the
public interest and consistent with the
purposes of section 23A.

(b) Procedure. A member bank may
request an exemption from the require-
ments of section 23A and subparts B, C,
and D of this part by submitting a
written request to the General Counsel
of the Board. Such a request must:

(1) Describe in detail the transaction
or relationship for which the member
bank seeks exemption;

(2) Explain why the Board should ex-
empt the transaction or relationship;
and

(3) Explain how the exemption would
be in the public interest and consistent
with the purposes of section 23A.

Subpart F—General Provisions of
Section 23B

§223.51 What is the market terms re-
quirement of section 23B?

A member bank may not engage in a
transaction described in §223.52 unless
the transaction is:

(a) On terms and under cir-
cumstances, including credit stand-
ards, that are substantially the same,
or at least as favorable to the member
bank, as those prevailing at the time
for comparable transactions with or in-
volving nonaffiliates; or
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(b) In the absence of comparable
transactions, on terms and under cir-
cumstances, including credit stand-
ards, that in good faith would be of-
fered to, or would apply to, nonaffili-
ates.

§223.52 What transactions with affili-
ates or others must comply with
section 23B’s market terms require-
ment?

(a) The market terms requirement of
§223.51 applies to the following trans-
actions:

(1) Any covered transaction with an
affiliate, unless the transaction is ex-
empt under paragraphs (a) through (c)
of §223.41 or paragraphs (a) through (e)
or (h) through (j) of §223.42;

(2) The sale of a security or other
asset to an affiliate, including an asset
subject to an agreement to repurchase;

(3) The payment of money or the fur-
nishing of a service to an affiliate
under contract, lease, or otherwise;

(4) Any transaction in which an affil-
iate acts as an agent or broker or re-
ceives a fee for its services to the mem-
ber bank or to any other person; and

(5) Any transaction or series of trans-
actions with a nonaffiliate, if an affil-
iate:

(i) Has a financial interest in the
nonaffiliate; or

(ii) Is a participant in the trans-
action or series of transactions.

(b) For the purpose of this section,
any transaction by a member bank
with any person will be deemed to be a
transaction with an affiliate of the
member bank if any of the proceeds of
the transaction are used for the benefit
of, or transferred to, the affiliate.

§223.53 What asset purchases are pro-
hibited by section 23B?

(a) Fiduciary purchases of assets from
an affiliate. A member bank may not
purchase as fiduciary any security or
other asset from any affiliate unless
the purchase is permitted:

(1) Under the instrument creating the
fiduciary relationship;

(2) By court order; or

(3) By law of the jurisdiction gov-
erning the fiduciary relationship.

(b) Purchase of a security underwritten
by an affiliate. (1) A member bank,
whether acting as principal or fidu-
ciary, may not knowingly purchase or

12 CFR Ch. Il (1-1-11 Edition)

otherwise acquire, during the existence
of any underwriting or selling syn-
dicate, any security if a principal un-
derwriter of that security is an affil-
iate of the member bank.

(2) Paragraph (b)(1) of this section
does not apply if the purchase or acqui-
sition of the security has been ap-
proved, before the security is initially
offered for sale to the public, by a ma-
jority of the directors of the member
bank based on a determination that
the purchase is a sound investment for
the member bank, or for the person on
whose behalf the member bank is act-
ing as fiduciary, as the case may be, ir-
respective of the fact that an affiliate
of the member bank is a principal un-
derwriter of the security.

(3) The approval requirement of para-
graph (b)(2) of this section may be met
if:

(i) A majority of the directors of the
member bank approves standards for
the member bank’s acquisitions of se-
curities described in paragraph (b)(1) of
this section, based on the determina-
tion set forth in paragraph (b)(2) of this
section;

(ii) Each acquisition described in
paragraph (b)(1) of this section meets
the standards; and

(iii) A majority of the directors of
the member bank periodically reviews
acquisitions described in paragraph
(b)(1) of this section to ensure that
they meet the standards and periodi-
cally reviews the standards to ensure
that they continue to meet the cri-
terion set forth in paragraph (b)(2) of
this section.

(4) A U.S. branch, agency, or com-
mercial lending company of a foreign
bank may comply with paragraphs
(b)(2) and (b)(3) of this section by ob-
taining the approvals and reviews re-
quired by paragraphs (b)(2) and (b)(3)
from either:

(i) A majority of the directors of the
foreign bank; or

(ii) A majority of the senior execu-
tive officers of the foreign bank.

(c) Special definitions. For purposes of
this section:

(1) “Principal underwriter” means any
underwriter who, in connection with a
primary distribution of securities:
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(i) Is in privity of contract with the
issuer or an affiliated person of the
issuer;

(ii) Acting alone or in concert with
one or more other persons, initiates or
directs the formation of an under-
writing syndicate; or

(iii) Is allowed a rate of gross com-
mission, spread, or other profit greater
than the rate allowed another under-
writer participating in the distribu-
tion.

(2) “Security” has the same meaning
as in section 3(a)(10) of the Securities

Exchange Act of 1934 (15 TU.S.C.
78c(a)(10)).
§223.54 What advertisements and

statements are prohibited by sec-
tion 23B?

(a) In general. A member bank and its
affiliates may not publish any adver-
tisement or enter into any agreement
stating or suggesting that the member
bank will in any way be responsible for
the obligations of its affiliates.

(b) Guarantees, acceptances, letters of
credit, and cross-affiliate netting arrange-
ments subject to section 23A. Paragraph
(a) of this section does not prohibit a
member bank from:

(1) Issuing a guarantee, acceptance,
or letter of credit on behalf of an affil-
iate, confirming a letter of credit
issued by an affiliate, or entering into
a cross-affiliate netting arrangement,
to the extent such transaction satisfies
the quantitative limits of §§223.11 and
223.12 and the collateral requirements
of §223.14, and is otherwise permitted
under this regulation; or

(2) Making reference to such a guar-
antee, acceptance, letter of credit, or
cross-affiliate netting arrangement if
otherwise required by law.

§223.55 What are the standards under
which the Board may grant exemp-
tions from the requirements of sec-
tion 23B?

The Board may prescribe regulations
to exempt transactions or relationships
from the requirements of section 23B
and subpart F of this part if it finds
such exemptions to be in the public in-
terest and consistent with the purposes
of section 23B.

§223.61

§223.56 What transactions are exempt
from the market-terms requirement
of section 23B?

The following transactions are ex-
empt from the market-terms require-
ment of §223.51.

(a) Purchases of certain asset-backed
commercial paper. Purchases of asset-
backed commercial paper from an af-
filiated SEC-registered open-end in-
vestment company that holds itself out
as a money market mutual fund under
SEC Rule 2a-7 (17 CFR 270.2a-T7), if the
member bank:

(1) Purchases the asset-backed com-
mercial paper on or after September 19,
2008;

(2) Pledges the asset-backed commer-
cial paper to a Federal Reserve Bank to
secure financing from the asset-backed
commercial paper lending facility
(AMLF) established by the Board on
September 19, 2008; and

(3) Has not been specifically informed
by the Board, after consultation with
the member bank’s appropriate Federal
banking agency, that the member bank
may not use this exemption.

(b) [Reserved]

[Reg. W, 74 FR 6228, Feb. 6, 2009]

Subpart G—Application of Sec-
tions 23A and 23B to U.S.
Branches and Agencies of
Foreign Banks

§223.61 How do sections 23A and 23B
apply to U.S. branches and agencies
of foreign banks?

(a) Applicability of sections 234 and
23B to foreign banks engaged in under-
writing insurance, underwriting or deal-
ing in securities, merchant banking, or in-
surance company investment in the
United States. Except as provided in
this subpart, sections 23A and 23B of
the Federal Reserve Act and the provi-
sions of this regulation apply to each
U.S. branch, agency, or commercial
lending company of a foreign bank in
the same manner and to the same ex-
tent as if the branch, agency, or com-
mercial lending company were a mem-
ber bank.

(b) Affiliate defined. For purposes of
this subpart, any company that would
be an affiliate of a U.S. branch, agency,
or commercial lending company of a
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foreign bank if such branch, agency, or
commercial lending company were a
member bank is an affiliate of the
branch, agency, or commercial lending
company if the company also is:

(1) Directly engaged in the United
States in any of the following activi-
ties:

(i) Insurance underwriting pursuant
to section 4(k)(4)(B) of the Bank Hold-
ing Company Act (12 U.S.C.
1843(k)(H)(B));

(ii) Securities underwriting, dealing,
or market making pursuant to section
4(k)(4)(E) of the Bank Holding Com-
pany Act (12 U.S.C. 1843(k)(4)(E));

(iii) Merchant banking activities pur-
suant to section 4(k)(4)(H) of the Bank
Holding Company Act (12 TU.S.C.
1843(k)(4)(H)) (but only to the extent
that the proceeds of the transaction
are used for the purpose of funding the
affiliate’s merchant banking activi-
ties);

(iv) Insurance company investment
activities pursuant to section 4(k)(4)(I)
of the Bank Holding Company Act (12
U.S.C. 1843(k)(4)(1)); or

(v) Any other activity designated by
the Board;

(2) A portfolio company (as defined in
the merchant banking subpart of Regu-
lation Y (12 CFR 225.177(c))) controlled
by the foreign bank or an affiliate of
the foreign bank or a company that
would be an affiliate of the branch,
agency, or commercial lending com-
pany of the foreign bank under para-
graph (a)(9) of §223.2 if such branch,
agency, or commercial lending com-
pany were a member bank; or

(3) A subsidiary of an affiliate de-
scribed in paragraph (b)(1) or (2) of this
section.

(¢c) Capital stock and surplus. For pur-
poses of this subpart, the “capital stock
and surplus” of a U.S. branch, agency,
or commercial lending company of a
foreign bank will be determined by ref-
erence to the capital of the foreign
bank as calculated under its home
country capital standards.

12 CFR Ch. Il (1-1-11 Edition)

Subpart H—Miscellaneous
Interpretations

§223.71 How do sections 23A and 23B
apply to transactions in which a
member bank purchases from one
affiliate an asset relating to another
affiliate?

(a) In general. In some situations in
which a member bank purchases an
asset from an affiliate, the asset pur-
chase qualifies for an exemption under
this regulation, but the member bank’s
resulting ownership of the purchased
asset also represents a covered trans-
action (which may or may not qualify
for an exemption under this part). In
these situations, the transaction en-
gaged in by the member bank would
qualify as two different types of cov-
ered transaction. Although an asset
purchase exemption may suffice to ex-
empt the member bank’s asset pur-
chase from the first affiliate, the asset
purchase exemption does not exempt
the member bank’s resulting covered
transaction with the second affiliate.
The exemptions subject to this inter-
pretation include §§223.31(e), 223.41(a)
through (d), and 223.42(e), (f), (1), (),
(k), and (m).

(b) Examples—(1) The (d)(6) exemption.
A member bank purchases from Affil-
iate A securities issued by Affiliate B
in a purchase that qualifies for the
(d)(6) exemption in section 23A. The
member bank’s asset purchase from Af-
filiate A would be an exempt covered
transaction under §223.42(e); but the
member bank also would have acquired
an investment in securities issued by
Affiliate B, which would be a covered
transaction between the member bank
and Affiliate B under §223.3(h)(2) that
does not qualify for the (d)(6) exemp-
tion. The (d)(6) exemption, by its
terms, only exempts asset purchases by
a member bank from an affiliate;
hence, the (d)(6) exemption cannot ex-
empt a member bank’s investment in
securities issued by an affiliate (even if
the securities would qualify for the
(d)(6) exemption).

(2) The sister-bank eremption. A mem-
ber bank purchases from Sister-Bank
Affiliate A a loan to Affiliate B in a
purchase that qualifies for the sister-
bank exemption in section 23A. The
member bank’s asset purchase from
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Sister-Bank Affiliate A would be an ex-
empt covered transaction under
§223.41(b); but the member bank also
would have acquired an extension of
credit to Affiliate B, which would be a
covered transaction between the mem-
ber bank and Affiliate B under
§223.3(h)(1) that does not qualify for
the sister-bank exemption. The sister-
bank exemption, by its terms, only ex-
empts transactions by a member bank
with a sister-bank affiliate; hence, the
sister-bank exemption cannot exempt a
member bank’s extension of credit to
an affiliate that is not a sister bank
(even if the extension of credit was pur-
chased from a sister bank).

PART 224—BORROWERS OF SECU-
RITIES CREDIT (REGULATION X)

Sec.

224.1 Authority, purpose, and scope.

224.2 Definitions.

224.3 Margin regulations to be applied by
nonexempted borrowers.

AUTHORITY: 15 U.S.C. 78g.

SOURCE: Reg. X, 48 FR 56572, Dec. 22, 1983,
unless otherwise noted.

EDITORIAL NOTE: See the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and at
www.fdsys.gov, for FR citations to part 224
OTC Margin Stocks changes.

§224.1 Authority, purpose, and scope.

(a) Authority and purpose. Regulation
X (this part) is issued by the Board of
Governors of the Federal Reserve Sys-
tem (the Board) under the Securities
Exchange Act of 1934, as amended (the
Act) (15 U.S.C. 78a et seq.). This part
implements section 7(f) of the Act (15
U.S.C. 78g(f)), the purpose of which is
to require that credit obtained within
or outside the United States complies
with the limitations of the Board’s
Margin Regulations T and U (12 CFR
parts 220 and 221, respectively).

(b) Scope and exemptions. The Act and
this part apply the Board’s margin reg-
ulations to United States persons and
foreign persons controlled by or acting
on behalf of or in conjunction with
United States persons (hereinafter bor-
rowers), who obtain credit outside the
United States to purchase or carry
United States securities, or within the
United States to purchase or carry any

§224.2

securities (both types of credit are
hereinafter referred to as purpose cred-
it). The following borrowers are exempt
from the Act and this part:

(1) Any borrower who obtains purpose
credit within the United States, unless
the borrower willfully causes the credit
to be extended in contravention of Reg-
ulations T or U.

(2) Any borrower whose permanent
residence is outside the United States
and who does not obtain or have out-
standing, during any calendar year, a
total of more than $100,000 in purpose
credit obtained outside the United
States; and

(3) Any borrower who is exempt by
Order upon terms and conditions set by
the Board.

[Reg. X, 48 FR 56572, Dec. 22, 1983, as amend-
ed by Reg. X, 63 FR 2839, Jan. 16, 1998]

§224.2 Definitions.

The terms used in this part have the
meanings given to them in sections 3(a)
and 7(f) of the Act, and in Regulations
T and U. Section 7(f) of the Act con-
tains the following definitions:

(a) United States person includes a per-
son which is organized or exists under
the laws of any State or, in the case of
a natural person, a citizen or resident
of the United States; a domestic estate;
or a trust in which one or more of the
foregoing persons has a cumulative di-
rect or indirect beneficial interest in
excess of 50 per centum of the valve of
the trust.

(b) United States security means a se-
curity (other than an exempted secu-
rity) issued by a person incorporated
under the laws of any State, or whose
principal place of business is within a
State.

(c) Foreign person controlled by a
United States person includes any non-
corporate entity in which TUnited
States persons directly or indirectly
have more than a 50 per centum bene-
ficial interest, and any corporation in
which one or more United States per-
sons, directly or indirectly, own stock
possessing more than 50 per centum of
the total combined voting power of all
classes of stock entitled to vote, or
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